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MISCELLANY. 



A Misleading Opinion. — An unfortunate utterance by the Supreme Court 
of the United States in an opinion of Mr. Justice Field was made in the 
case of Illinois C. R. Co. v. Illinois, 146 U. S. 387, 36 L. Ed. 1018, 13 Sup. 
Ct. Rep. 110. It tends to confuse the law on the subject, directly contra- 
dicts the doctrine of an earlier decision of the same court, which it ignores, 
and misstates the fundamental rule of the common law on the subject. It is 
important to free the matter from the confusion and error thus introduced. 

The language of the court which creates the trouble is this : "By the com- 
mon law the doctrine of the dominion over and ownership by the Crown 
of lands within the realm under tide waters is not founded upon the exist- 
ence of the tide over the lands, but upon the fact that the waters are navi- 
gable, tide waters and navigable waters, as already said, being used as 
synonymous terms in England." The court added: "The doctrine is found- 
ed upon the necessity of preserving to the public the use of navigable 
waters from private interruption and encroachment, a reason as applicable 
to navigable fresh waters as to waters moved by the tide." The contra- 
diction of this declaration and that of the court in Jones v. Soulard, 24 
How. 41, 16 L. Ed. 604, is unmistakable. In that case, which involved a 
question of title to land under the Mississippi, the court said: "Many au- 
thorities resting on adjudged eases have been adduced to us ... to 
show that from the days of Sir Matthew Hale to the present time all grants 
of land bounded by fresh-water rivers, where the expressions designating 
the water line are general, confer the proprietorship on the grantee to the 
middle of the thread of the stream;" and added: "We think this, as a gen- 
eral rule, too well settled as a part of the American and English law of real 
property to be open to discussion; and the inquiry here is, whether the rule 
applies to so great and public a water course as the Mississippi is at the city 
of St. Louis." The conclusion was that the size of the river did not alter 
the rule, or permit the application of the doctrine by which grants of land 
are bounded by ordinary high-water mark "on rivers where the tide ebbs 
and flows." We have, therefore, in the case of Jones v. Soulard, an express 
and clear declaration of the common law right of private ownership to the 
bed of a great navigable river such as the Mississippi at St. Louis, while in 
the later case we have an equally express declaration that by the common 
law the doctrine of the Crown dominion and ownership over lands under 
navigable waters applies to navigable fresh waters as much as to waters 
moved by the tide. It is true that in the later case the question to be de- 
cided was with respect to land under one of the Great Lakes, but that the 
court intended its language as to navigable fresh waters to be as broad as 
the words it used is clear from its argument from the navigability and 
commercial importance of our great rivers. While the court ignored its 
former decision in the case of Jones v. Soulard, wuich had expressly decided 
that riparian owners might have proprietorship to the middle of a great 
navigable water course, it cited, as if it were a controlling precedent, the 
case of The Genesee Chief v. Fitzhugh, 12 How. 443, 13 L. Ed. 1058, which 
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was a decision, not as to the private ownership of land under navigable 
waters, but as to admiralty jurisdiction over navigable waters above the 
flow of the tide. The court seems, therefore, to confuse these two questions, 
or, at least, to assume that the existence of admiralty jurisdiction over 
waters necessarily excludes the private ownership of land under them. 
However, if this is assumed, it is certainly not expressly declared, and it 
is very unfortunate and unsatisfactory that the court did not choose to 
refer in any way to its former and contradictory decision in the case of 
Jones v. Soulard. 

The error of the court in asserting that the common law doctrine of Crown 
dominion over, and ownership of, lands under tide waters is not founded 
upon the existence of the tide over the lands, but upon the fact that the 
waters are navigable, needs no comment other than that of the English 
decisions themselves. In what was probably the first decision ever rendered 
in England on that subject, in the ease of Royal Fishery of the Banne 
(Mich. 8 Jacobi) Davies, 149, it is reported that one of the points consid- 
ered and resolved was this: "Every navigable river so high as the sea flows 
and ebbs in it is a royal river, and the fishery of it is a royal fishery and be- 
longs to the King by his prerogative; but in every other river, not navigable, 
and in the fishery of such river, the terre-tenants on each side have an in- 
terest of common right. The reason for which the King hath an interest 
in such navigable river, so high as the sea flows and ebbs in it, is because 
such river participates of the nature of the sea, and is said to be a branch 
of the sea so far as it flows; and the sea is not only under the dominion of 
the King, but is also his proper inheritance." The right of the King in a 
navigable river, not only in this passage, but in the other passages through- 
out the opinion, is thus expressly limited by the words "so high as the sea 
flows and ebbs in it." That the doctrine of this ancient common law de- 
cision has continued to be the law of England seems very clear from the 
very recent case of Hindson v. Ashby, decided by the English Court of Ap- 
peal in (1896) 2 Ch. 1. There the question was as to the right to land in 
the River Thames, and in the opinion of Lindley, L. J., it is expressly 
stated: "There is no question, here, of any right on the part of the Crown 
to the bed of the river, for at Wraysbury the river, though navigable, is not, 
and never was, tidal." These cases do not support, but squarely deny, the 
statement that the common law founded the doctrine of the Crown dominion 
over, and ownership of, lands under water, not "upon the existence of the 
tide over the lands, but upon the fact that the waters are navigable." 

The extent of the power of the Federal Supreme Court to determine the 
law as to conflicting rights to land under navigable water is not always 
clearly perceived. The question is one of local law, on which the federal 
courts are bound by the state law where the land is situated. In St. Louis 
v. Butz, 138 U. S. 226, 34 L. Ed. 941, 11 Sup. Ct. Rep. 337, the Supreme 
Court of the United States held that the law of Illinois governed the rights 
of a riparian owner on the Illinois shore of the Mississippi river, and gave 
him title to the bed of the river to the middle thereof. The right of Con- 
gress to control navigation or the regulation of commerce must be protected, 
but, except as affected by that, the ownership of land under water is deter- 
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mined by the law of the state in which it is situated. The utterance above 
discussed, by which the Supreme Court of the United States has created 
confusion in the subject, is of far less importance than it would be if the 
decisions of that court were paramount on that question. Yet, as it comes 
from a court of such great eminence, it is enough to mislead and perplex 
many courts that are not strictly bound by it. There is great need, there- 
fore, that the true state of the law on the subject should be clearly pre- 
sented. — Case and Comment. 



Bills and Notes — Alteration — Liability of Surety — Stabe Decisis. 
— A note was drawn by the maker for five hundred dollars, but there was 
space left in the note before the words "five hundred" and after them. The 
maker applied to defendant to become his surety and defendant signed the 
note as such. Thereafter the maker filled up the first space with the word 
"twenty" and the second with the words "and fifty," so as to make the note 
read as for $2,550. There was nothing on the face of the note to indicate 
the alteration and the maker secured its discount from the plaintiff bank. 
Held, that defendant is liable for the payment of the altered note. Hackett 
v. First Nat. Bank (Ky.), 70 S. W. 664. 

We note this case, not so much for the principle involved as for the fol- 
lowing strong presentation of the wisdom of the doctrine of stare decisis. 
After referring to the conflict of authority upon the point, the court says, 
per Hobson, J: 

"The decision (Blakey v. Johnson, 13 Bush, 197, 26 Am. Rep. 264), has 
remained the law of the state for a quarter of a century. In the meantime 
business has been adjusted to it, and under the principle of stare decisis we 
do not think it ought now to be departed from, for in matters of this kind 
it is not so important that the law should be rightly settled as that it should 
remain stable after it is settled; and, as has been well said, 'attempts to 
change the course of judicial decisions under the pretext of correcting er- 
rors are like experiments by the quack on the human body. They constantly 
harass, and often jeopardize, it.' South' s Heirs v. Thomas' Heirs, 23 Ky. 63. 
Again, in Tribble v. Taul, 23 Ky. 456, the court after stating the same rule, 
3aid: 'In the Supreme Court of a state, as this is, possessing with but few 
exceptions appellate judicial power coextensive with the state, the influ- 
ence which its decisions must have is evident. Its mandates are conclusive, 
find even its dicta are attended to in all the inferior courts. No sooner is a 
decision published than it operates as a pattern and standard in all other 
tribunals, and, as a matter of course, all other decisions conform to it. If, 
in this court, a settled course of adjudication is overturned, then the trouble 
and confusion of reversing former causes succeeds in the inferior tribunals ; 
and even the credit and respect due to this court is shaken by the phenome- 
non thatrA has lost his cause on the same grounds that B gains his. And 
not only do these consequences follow, but some still more serious may en- 
sue; for perhaps no court may strike the vitals of society with a deeper 
wound than a capricious departure in this court from one of its established 
adjudications.' Under the rule which, for a quarter of a century, has been 
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recognized, it has not been necessary in this state for a purchaser of such 
paper, which is fair on its face, to make inquiry as to its validity before 
buying it, and much business has been done on this basis. In other juris- 
dictions, where the opposite rule prevails, the practice has been different, 
and it would be manifestly a violation of the principle on which the doc- 
trine of stare decisis rests for this court, after the business of the state has 
adjusted itself to the rule which it has laid down, now to reverse itself, and 
lay down the opposite rule." 



CORRESPONDENCE. 



LIMITATION OP ACTIONS ON IMPLIED COVENANTS. 

To the Editor of the Virginia Law Register: 

It is with some diffidence that a criticism is ventured of a decision of our 
Supreme Court of Appeals, especially as it can be of but little benefit for 
practical purposes to question the rulings of our court of highest resort. 
Yet, as the writer has urged, and the Circuit Court for Norfolk county has 
arrived at a conclusion different from that announced in the decision of 
Taylor v. Forbes, 9 Va. Law Register, page 412, where it is held that the 
limitation of an action on a debt due from the acceptance of a deed, in which 
the promise to pay is clearly made, is three years if the instrument is not 
signed by the party to be charged thereby, it is deemed but fair that the 
authorities relied on for that decision be given. The facts in the case be- 
fore Judge Prentis were about as follows: 

In 1873 a deed poll was made by which certain land was conveyed in con- 
sideration of the grantee yielding and paying one hundred dollars per 
year for a period of years. The parties holding under the deed were in de- 
fault in their payments for about eight years, and it had been more than 
three years since the right of action had accrued on the last amount due. 
It was admitted that the account was stated correctly, but the plea was 
made that the right of action was barred by the statute and that the limita- 
tion was three years. 

Judge Prentis sustained a motion to reject this plea, holding that the 
limitation was ten years. The main authority relied on by the plaintiff in 
that case was the wording of the Virginia Code, Section 2920, which seems 
to have escaped the attention of the Supreme Court of Appeals in the case 
in question, and the wording of which is most significant. With irrelevant 
matter omitted, the section is as follows: 

"Sec. 2920. Limitation of personal actions generally. Every action to re- 
cover money which is founded upon an award or any contract other than 
a judgment or recognizance, shall be brought within the following number 
of years next after the right to bring the same shall have first accrued, that 
is to say: if the case be upon an indemnifying bond taken under any 
statute, or upon any other contract by writing un- 



